(10:1) Supreme Court Rules on a Woman’s Reproductive Rights
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Background: Roe v. Wade was a landmark 1973 decision by the United States Supreme Court that limited the ability of states to prevent women from terminating pregnancies. The Court ruled by a vote of 7–2 that women had a constitutionally protected right to privacy that included the right to have an abortion. The majority opinion also recognized the responsibility of state governments to protect prenatal life and a woman's health. It gave states greater latitude in restricting abortions as a pregnancy progressed to full term. Associate Justice Harry Blackmun wrote the majority decision. Dissenting opinions were written by Associate Justices William Rehnquist and Byron White. The Roe decision was overturned in 2022 by a much more conservative court majority in Dobbs v. Jackson Women’s Health Organization.
Questions

1. Why is the right to privacy central to the Roe V. Wade decision?
2. What was the majority decision in this case?

3. Why is the Supreme Court majority prepared to permit some restrictions on abortion?
4. Why do Justices Rehnquist and White oppose this decision?

5. In your opinion, why is Roe V. Wade considered a “landmark” or groundbreaking Supreme Court decision?
1. Majority Opinion of the Supreme Court written by Justice Blackmun

A. The Constitution does not explicitly mention any right of privacy. In a line of decisions, however, . . . the Court has recognized that a right of personal privacy, or a guarantee of certain areas or zones of privacy, does exist under the Constitution.

B. This right of privacy, whether it be founded in the Fourteenth Amendment's concept of personal liberty and restrictions upon state action, as we feel it is, or . . . in the Ninth Amendment's reservation of rights to the people, is broad enough to encompass a woman's decision whether or not to terminate her pregnancy.

C. With respect to the State's important and legitimate interest in potential life, the “compelling" point is at viability. This is so because the fetus then presumably has the capability of meaningful life outside the mother's womb. State regulation protective of fetal life after viability thus has both logical and biological justifications. If the State is interested in protecting fetal life after viability, it may go so far as to proscribe abortion during that period, except when it is necessary to preserve the life or health of the mother.

D. Measured against these standards, Art. 1196 of the Texas Penal Code, in restricting legal abortions to those "procured or attempted by medical advice for the purpose of saving the life of the mother," sweeps too broadly. The statute makes no distinction between abortions performed early in pregnancy and those performed later, and it limits to a single reason, "saving" the mother's life, the legal justification for the procedure. The statute, therefore, cannot survive the constitutional attack made upon it here.

E. We, therefore, conclude that the right of personal privacy includes the abortion decision, but that this right is not unqualified and must be considered against important state interests in regulation.

2.  Justice Rehnquist’s dissenting opinion.

A. The Court's opinion brings to the decision of this troubling question both extensive historical fact and a wealth of legal scholarship. While the opinion thus commands my respect, I find myself nonetheless in fundamental disagreement with those parts of it that invalidate the Texas statute in question, and therefore dissent.

B. To reach its result, the Court necessarily has had to find within the scope of the Fourteenth Amendment a right that was apparently completely unknown to the drafters of the Amendment. As early as 1821, the first state law dealing directly with abortion was enacted by the Connecticut Legislature. By the time of the adoption of the Fourteenth Amendment in 1868, there were at least 36 laws enacted by state or territorial legislatures limiting abortion. While many States have amended or updated their laws, 21 of the laws on the books in 1868 remain in effect today

3. Justice White’s dissenting opinion.

I find nothing in the language or history of the Constitution to support the Court's judgment. The Court simply fashions and announces a new constitutional right for pregnant women and, with scarcely any reason or authority for its action, invests that right with sufficient substance to override most existing state abortion statutes. The upshot is that the people and the legislatures of the 50 States are constitutionally disentitled to weigh the relative importance of the continued existence and development of the fetus, on the one hand, against a spectrum of possible impacts on the woman, on the other hand. As an exercise of raw judicial power, the Court perhaps has authority to do what it does today; but, in my view, its judgment is an improvident and extravagant exercise of the power of judicial review that the Constitution extends to this Court.

Follow-Up: Since 1973 the Supreme Court modified its position on the right of states to restrict the reproductive rights of women. Examine the Supreme Court rulings in these decisions: Webster v. Reproductive Health Services; Planned Parenthood v. Casey; Stenberg v. Carhart; Gonzales v. Carhart; and Dobbs v. Jackson Women’s Health Organization. Write an opinion essay of 500 to 1,000 words stating your views on these court decisions and the right of women to terminate pregnancies.

