(7:13) Justices Brennan and Scalia Debate “Original Intent”

Instructions - Read the two passages and then prepare and type an essay of between 280 and 300 words about the Constitutional debate over how judges should interpret the Constitution. In your essay (a) explain the arguments presented by the two Supreme Court Justices, (b) describe the historical context from which the two documents emerge; and (c) compare and contrast the positions on the role of the Supreme Court and positions on court cases that Brennan and Scalia would most likely favor in support of the views they express in the passages.

A. Supreme Court Associate Justice William J. Brennan, Jr. (October 12, 1985)

We current Justices read the Constitution in the only way that we can: as Twentieth Century Americans. We look to the history of the time of framing and to the intervening history of interpretation. But the ultimate question must be, what do the words of the text mean in our time. For the genius of the Constitution rests not in any static meaning it might have had in a world that is dead and gone, but in the adaptability of its great principles to cope with current problems and current needs. What the constitutional fundamentals meant to the wisdom of other times cannot be their measure to the vision of our time. Similarly, what those fundamentals mean for us, our descendants will learn, cannot be the measure to the vision of their time. 

B. Supreme Court Justice Antonin Scalia "A Theory of Constitution Interpretation" (1996)

I am first of all a textualist, and secondly an originalist. If you are a textualist, you don't care about the intent, and I don't care if the framers of the Constitution had some secret meaning in mind when they adopted its words. I take the words as they were promulgated to the people of the United States, and what is the fairly understood meaning of those words.  I'm not very good at determining what the aspirations of the American people are . . . If you want somebody who's in touch with what are the evolving standards of decency that reflect a maturing society, ask the congress. Many European countries envy the United States Supreme Court because of its wonderful power to create rights that ought to exist and eliminate rights that ought not. I suggest this is a very new enterprise. We've only been doing it for forty years. We haven't lasted for 200 years doing it. And we haven't gone far down the road. I think at the end of it, at the end of the road, there is really a serious weakening of constitutional democracy. 

